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ONTARIO   LAW   REFORM   COMMISSION 


PARLIAMENT    BUILDINGS 
TORONTO    2 


To:  The  Honourable  Allan  F.  Lawrence,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 


DEVELOPMENT  CONTROL 

Dear  Mr.  Attorney: 

Pursuant  to  section  2  (1)  (a)  of  The  Ontario  Law  Reform  Commission 
Act,  as  part  of  its  project  on  the  Law  of  Property,  the  Commission 
initiated  a  study  of  the  law  relating  to  community  planning  and  land 
use  control  in  Ontario.  As  a  result  of  that  study,  the  Commission  is 
prepared  to  make  recommendations  regarding  development  control. 
The  Commission  now,  therefore,  submits  this  report. 
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CHAPTER  I 

INTRODUCTION 


In  November,  1967,  the  Commission  published  the  late  Professor 
J.  B.  Milner's  Tentative  Proposals  for  the  reform  of  the  Ontario  Law  relating 
to  Community  Planning  and  Land  Use  Control.  The  purpose  of  the 
Tentative  Proposals,  which  were  the  personal  views  of  their  author,  was 
to  stimulate  thought  and  discussion  concerning  reform  of  The  Planning 
Act  (now  R.S.O.  1970,  c.  349)  and  related  statutes  among  interested 
persons  and  institutions,  Professor  Milner  and  the  Commission. 

In  the  Tentative  Proposals,  Professor  Milner  proposed  to  study  first 
the  process  of  planning  (municipal,  regional  and  provincial) ;  second,  the 
nature  and  legal  effect  of  the  Official  Plan;  third,  the  economic  con- 
sequences of  planning  and  development ;  and  finally,  land  use  controls, 
including  zoning  powers  and  development  control.  It  was  felt  that  the 
first  step  ought  to  be  to  clarify  the  process  of  planning  and  the  legal 
effect  of  official  plans  on  the  ground  that  theoretically,  at  least,  the  official 
plan  (and  the  process  leading  up  to  it)  provided  a  rational  base  for  the  more 
particular  land  use  control  regulations. 

However,  in  the  Spring  of  1968,  six  Ontario  municipalities  individually 
asked  for  special  legislation  which  would  have  allowed  them  to  exercise 
fairly  stringent  control  over  development  (or  redevelopment)  in  certain 
stated  respects. 

Five  of  the  six  cities  submitted  bills  modelled  on  provisions  contained 
in  The  City  of  London  Act,  1965  (S.O.  1965,  c.  156,  s.  2  as  amended  in  1967, 
c.  118,  s.  1 )  which  London  itself  proposed  to  modify  in  1968,  (Pr  22,  clause  4). 
The  five  cities,  Kingston  (Bill  Pr  7,  clause  1)  printed  but  not  given  any 
reading,  Kitchener  (Bill  Pr  30,  clause  6),  Ottawa  (Bill  Pr  42,  clause  7) 
and  Sault  Ste.  Marie  (Bill  Pr  5,  clause  4),  all  given  first  reading  on  February 
22,  1968,  and  Niagara  Falls  (Bill  Pr  29,  clause  15)  given  first  reading  on 
March  5,  1968,  withdrew  their  bills  after  the  Minister  of  Municipal  Affairs 
assured  them  in  the  House  that  the  Ontario  Law  Reform  Commission  had 
underway  a  general  study  of  planning  and  development  control  legislation 
and  the  particular  problems  of  their  bills  would  be  investigated  as  soon 
as  possible. 

All  the  bills  were  substantially  the  same  as  Private  Bill  Number  22 
submitted  on  behalf  of  the  City  of  London  in  1968.  This  bill  was  itself 
largely  the  same  as  a  provision  of  The  City  of  London  Act,  1965,  except 
that  it  deleted  certain  sections  relating  to  special  hearing  requirements 
and  incorporated  by  reference  some  sections  of  The  Planning  Act  and 
The  Municipal  Act. 

The  most  comprehensive  of  the  five  private  bills  was  that  of  the 
City  of  Niagara  Falls  and,  for  the  purpose  of  reference,  the  whole  of  the 
applicable  section  of  that  bill  is  set  out  in  Appendix  A  to  this  Report. 
However,  there  were  certain  minor  differences  in  the  various  bills:  e.g. 
The  City  of  Ottawa  Bill  would  have  given  authority  to  regulate  the 
removal  of  snow  and  specifically  provided  for  certain  notice  to  be  given 
of  the  intention  to  enact  a  by-law  under  the  legislation. 


It  appears  that  the  experience  of  the  City  of  London  with  the  1965 
Act  was  unsatisfactory  as  the  Act  had  been  interpreted  to  require  two 
sets  of  by-laws — by-laws  setting  out  the  general  zoning  permitted  and 
by-laws  enacted  under  the  special  legislation  setting  out  the  details  after 
the  general  requirements  had  been  established.  The  desire  of  the  City  of 
London  and  the  other  municipalities  was  apparently  that  the  details  of 
development  should  be  assured  before  permissive  general  zoning  was 
enacted.  Because  of  this,  London  did  not  use  the  .authority  granted 
under  the  1965  legislation  and,  instead,  negotiated  agreements  with  the 
developers  before  permissive  general  zoning  was  passed. 

Under  this  procedure,  which  was  similar  to  that  used  by  many 
municipalities,  the  agreements  usually  recited  that  the  developer  had 
applied  for  rezoning  "but  the  City  is  of  the  opinion  that  such  rezoning, 
erection  or  operation  would  not  be  proper  and  in  the  public  interest 
unless  assurances  are  given  by  the  developer  that  the  matters  and  things 
referred  to  in  this  agreement  are  done  in  the  manner  hereinafter  set  forth." 
It  is  the  view  of  this  Commission  that  while  the  provision  of  services  and 
utilities  by  the  municipality  is  a  matter  to  which  regard  should  be  had 
in  considering  any  change  of  land  use,  it  is  doubtful  that  municipalities 
have  authority  to  impose  as  a  condition  of  rezoning  that  such  services  be 
provided.  However,  the  practice  of  imposing  such  conditions  has  grown 
extensively  throughout  Ontario.  It  is  obvious  that  the  legislative 
authority  should  be  clarified. 

The  Commission,  through  Professor  Milner,  instituted  thorough  in- 
quiries into  the  practice  under  the  Alberta  legislation  on  development 
control.  Mr.  Godfrey  Spragge,  formerly  a  planner  in  the  City  of  London 
Planning  Board,  studied  the  Alberta  legislation  (see  The  Planning  Act, 
S.A.  1963,  c.  43  as  amended,  now  R.S.A.  1970,  c.  276)  and  its  operation, 
interviewing  a  number  of  people  who  had  practical  experience  with  the 
system.  During  July,  1968,  Professor  Milner  undertook  a  careful  examina- 
tion of  the  English  development  control  system  to  assess  it  in  operation 
and  determine  its  advantages  and  disadvantages.  In  Ontario,  J.  Thomas 
Brett,  under  Professor  Milner 's  direction,  undertook  a  study  of  spot 
zoning  practices  in  a  number  of  municipalities,  including  Toronto,  North 
York,  Etobicoke,  Mississauga,  Oakville,  Burlington,  Hamilton  and  London. 
He  visited  all  six  cities  that  had  submitted  private  bills  to  the  Legislature 
in  that  year.  In  addition,  the  Community  Planning  Branch  of  the 
Department  of  Municipal  Affairs  has  been  most  helpful  to  this  Com- 
mission, assisting  in  the  study  of  zoning  by-law  amendments  in  numerous 
selected  municipalities. 

In  May,  1969,  the  Commission  published  Development  Control:  Some 
Less  Tentative  Proposals  which  had  been  prepared  by  Professor  Milner  as 
the  basis  of  further  discussions  for  legislative  reform.  Some  four  hundred 
copies  of  this  paper  were  sent  to  interested  and  informed  persons 
and  organizations  for  comment  and  criticism. 

Professor  Milner  died  in  June,  1969.  The  loss  of  a  man  who  had 
spent  the  last  two  decades  of  his  life  actively  participating  in,  and 
writing  about,  the  law  and  administration  of  planning  and  land  use 
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controls  was  a  sad  blow  to  us.  In  August,  1969,  Arnold  Weinrib, 
Faculty  of  Law,  University  of  Toronto,  was  engaged  to  carry  on  the 
work  so  ably  begun  by  Professor  Milner.  He  interviewed  a  number  of 
people  involved  in  the  planning  process  and  earlier  this  year  chaired  a 
meeting  of  representative  planning  officials  which  was  devoted  to  a  dis- 
cussion of  development  control.  Comments  and  submissions  were  re- 
ceived by  the  Commission  and  Professor  Weinrib  from  developers,  planners, 
planning  officials  and  lawyers  who  were  concerned  with  the  problem. 
The  Commission  expresses  its  appreciation  for  the  co-operation  received 
from  all  individuals  and  institutions  who  took  the  time  to  assist  it  in 
seeking  a  solution  to  the  problem  of  development  control. 


CHAPTER  II 

THE  NEED  FOR  DEVELOPMENT  CONTROL 


The  Planning  Act  of  Ontario  contemplates  the  preparation  and 
approval  of  official  plans  for  planning  areas  or  municipalities  with  the 
subsequent  enactment  of  restricted  area  by-laws,  more  commonly  referred 
to  as  zoning  by-laws,  to  implement  the  general  policies  enunciated  in  the 
official  plan.  There  is,  however,  provision  in  the  Act  for  the  enactment 
of  zoning  by-laws  by  municipalities  without  the  prior  adoption  of  an 
official  plan. 

Section  12  of  The  Planning  Act  contemplates  that  a  planning  board 
will  investigate  and  survey  the  physical,  social  and  economic  conditions 
of  the  planning  area  in  relation  to  its  development.  In  so  doing,  the 
planning  board  must  hold  public  meetings  and  invite  the  participation 
and  co-operation  of  the  inhabitants  of  the  area.  Subsequently,  and  as 
part  of  its  duties,  the  planning  board  should  prepare  an  official  plan  for  the 
area  and  then  forward  it  to  the  councils  of  the  municipalities  affected 
thereby  and  recommend  it  for  adoption.  The  Minister  of  Municipal 
Affairs  may  approve  the  official  plan,  with  or  without  modifications. 

As  a  result  of  the  studies  made  by  the  Commission,  it  appears  that 
the  official  plan,  in  practice,  too  often  outlines  only  the  immediate 
projected  development  in  a  municipality.  Most  professional  planners 
believe  that  the  official  plan  should  set  out  the  projected  development 
of  a  municipality  over  a  number  of  years  in  the  future.  This  difference 
between  reality  and  professional  ideal  stems  from  the  fact  that  the  public 
is  not  aware  of  the  concept  of  future  timing  in  the  official  plan  and 
is  fearful  that  a  designated  use  in  the  official  plan  may  be  implemented 
immediately.  Indeed,  an  official  plan  is  an  overall  policy  statement 
that  often  is  almost  immediately  implemented  by  restricted  area  by-laws. 
Too  frequently,  it  is  a  second  piece  of  paper  that  needs  to  be  changed  if 
the  by-laws  are  to  be  changed. 

The  Commission  believes  that  this  was  not  the  intention  of  the 
Legislature  and  that,  because  of  this  conflict,  the  requirement  for  develop- 
ment controls  on  individual  projects  has  become  more  acute. 

It  is  important  to  note  that  an  official  plan  has  no  legal  effect 
on  the  permitted  land  use  by  a  private  owner — such  use  being  regulated 
almost  entirely  by  zoning  by-laws.  However,  an  official  plan  does  have 
an  effect  upon  the  municipality  by  limiting  the  by-laws  and  public 
works  it  may  enact  or  undertake.  Indirectly,  it  can  affect  private 
owners  if  they  wish  to  subdivide  their  lands  and,  therefore,  require 
approval  of  the  Minister  of  Municipal  Affairs. 

One  of  the  difficulties  in  the  concept  of  official  plans  and  zoning 
by-laws  is  that  there  is  no  requirement  for  the  Minister  to  hold  a  public 
hearing  in  connection  with  amendments  to  the  plan  unless  specific 
requests  are  made  for  him  to  refer  the  matter  to  the  Ontario  Municipal 
Board.  Many  of  the  public  are  not  aware  of  the  seriousness  of  an 
official  plan  and,  therefore,  take  no  objection  to  its  amendment.  Perhaps 
worse,  they  are  not  aware  of  amendments  which  have  been  made.     It  is 
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only  when  a  restricted  area  by-law  is  to  be  amended,  and  when  public 
notice  and  hearings  are  required  in  connection  with  the  Ontario  Municipal 
Board  approval  of  such  a  restricted  area  by-law,  that  the  individual 
property  owner  realizes  the  change  of  use  contemplated. 

In  this  regard,  there  have  been  numerous  cases  where  the  Minister 
has  approved  an  amendment  to  the  official  plan  where  no  opposition 
has  been  recorded  and,  subsequently,  as  a  result  of  opposition  at  a 
public  hearing,  the  Ontario  Municipal  Board  has  refused  to  approve  the 
restricted  area  by-law  which  implements  the  official  plan.  This  has  led 
to  many  inconsistencies  between  official  plans  and  zoning  by-laws. 

Zoning  by-laws,  by  their  nature,  are  restrictive  in  their  application 
and  are  not  positive.  In  other  words,  the  legislation  contemplates  that 
a  person  may  use  his  land  as  he  wishes  and  he  is  restricted  in  its  use  only 
to  the  extent  that  a  zoning  by-law  prohibits  a  use.  If  a  use  is  not 
prohibited,  a  by-law  may  regulate  some  of  the  types  of  construction. 
Nowhere,  except  in  the  case  of  loading  and  parking  facilities,  is  there 
legislative  authority  requiring  an  owner  to  provide  or  maintain  facilities 
relating  to  the  use  of  land. 

This  aspect  of  the  Act  was  clearly  considered  by  the  Ontario  Court 
of  Appeal  in  Re  Mississauga  Golf  &  Country  Club  Ltd.,  [1963]  2  O.R.  625, 
where  it  was  held  that  a  zoning  by-law  could  not  require  the  owner  of  land  to 
install  landscaping.  Earlier,  in  Pickering  Township  v.  Godfrey,  [1958] 
O.R.  429,  the  Court  of  Appeal  held  that  sand  and  gravel  operations  were 
not  a  use  of  land  within  the  provisions  of  what  was  then  section  390  of 
The  Municipal  Act  (R.S.O.  1950,  c.  243),  and  is  now  section  35  of  The 
Planning  Act.  The  wording  of  the  section  was  changed  after  the 
Pickering  case,  but  the  decision  clearly  shows  that  the  courts  have 
interpreted  the  legislation  in  a  restrictive  manner  and  would  indicate  that 
in  controlling  the  use  of  land,  the  council  could  not  regulate  grading  of 
lands.  In  a  later  case,  O'Donnell  v.  City  of  Belleville  and  Stickle  (1969), 
2  D.L.R.  (3rd)  460,  the  Court  held  that  a  council  had  no  authority  under 
section  30,  now  section  35,  of  The  Planning  Act  to  make  it  a  condition  for 
permission  to  use  land  that  specified  municipal  services  such  as  water  and 
sewers  be  available  to  that  land.  The  legislation  was  again  specifically 
amended  so  that  restricted  area  by-laws  could  be  enacted  to  make 
differentiation  between  areas  where  services  were  available  and  those 
where  they  were  not. 

These  decisions  cast  serious  doubt  upon  the  practice  that  has 
grown  up  in  Ontario  of  imposing  conditions  within  zoning  by-laws  for 
general  or  specific  sites.  A  common  example  of  this  type  of  condition 
occurs  in  the  regulation  of  service  stations,  requiring  specified  ramp 
access,  curbing  and  paving. 

Municipalities  are  faced  also  with  the  financial  costs  arising  from 
many  individual  developments.  In  the  case  of  a  plan  of  subdivision, 
there  is  specific  legislative  authority  requiring  the  provision  of  municipal 
services  to  serve  the  lands.  In  the  case  of  high-rise  buildings,  whether 
they  be  commercial  or  apartment,  many  of  the  same  problems  arise, 
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but  there  is  no  specific  legislative  authority  dealing  with  this  problem. 
In  a  sense,  it  could  be  said  that  there  is  one  set  of  rules  for  horizontal 
subdivisions  and  another  set  of  rules  for  vertical  subdivisions  or,  more 
accurately,  there  are  very  few  rules  applicable  to  vertical  subdivisions. 

Where  large  areas  are  to  be  developed  for  other  uses  than  purely 
single  family  residence,  Ontario  municipalities  commonly  refuse  to  utilize 
general  zoning  by-laws.  They  insist  upon  enacting  individual  by-laws  on 
individual  properties.  As  pointed  out  by  Professor  Milner  in  1966,  a 
major  recent  development  has  been  the  increasing  emphasis  on  so-called 
'spot  zoning'  as  a  way  of  solving  the  problem  of  rigidity  in  traditional 
zoning  by-laws  and  the  inability  adequately  to  foresee  the  future  in  the 
detail  necessary  for  effective  land  use  control. 

Site  plan  control,  or  development  control,  has  been  increasing  in 
popularity,  especially  in  the  Cities  of  Toronto  and  London.  The  system 
is  simple.  The  existing  general  or  comprehensive  zoning  by-law  permits 
development  at  a  density  that  is  uneconomic,  or  for  the  wrong  (i.e. 
unwanted)  purposes,  and  a  prospective  developer  is  confronted  with  a 
real  barrier.  He  must  persuade  the  council  to  amend  its  by-law  to  permit 
his  development.  At  this  point,  he  can  come  forward  and  show  the 
council  his  particular  proposal.  If  it  finds  the  proposal  acceptable,  the 
council  can  amend  the  by-law  either  by  rezoning  the  land  into  another 
existing  category  that  would  permit  the  proposal,  or  by  creating  a  new 
and  special  category.  There  is,  however,  a  danger  in  merely  rezoning 
into  an  existing  category.  Most  such  categories  have  important 
characteristics  which  are  necessarily  too  general  in  nature  to  achieve  the 
desired  effect. 

Thus,  in  most  cases,  the  council  enacts  a  special  by-law  for  the  area 
in  which  the  project  will  be  located.  The  developer  is  permitted  to  erect 
only  the  buildings  described  and  sited,  with  suitable  drawings  and 
diagrams,  in  the  by-law.  In  some  instances,  the  practice  has  been  to 
enact  a  by-law  which  changes  the  land  use  to  a  general  classification, 
but  spells  out  in  words  the  specific  restrictions,  conditions  or  regulations 
applicable  to  the  land,  but  does  not  show  an  actual  plan  of  the  development. 
As  a  secondary  document,  the  developer  is  required  to  sign  an  agreement 
with  the  municipality,  stating  that  he  will  not  apply  for  a  building  permit 
until  the  detailed  plans  of  the  development  have  been  approved  by  the 
municipality.  As  we  have  stated,  the  authority  for  a  municipality  to 
enter  into  such  agreements  is  highly  questionable.  There  is  no  doubt 
in  the  Commission's  mind  that  such  agreements  cannot  be  enforced 
against  subsequent  owners. 

Both  of  the  processes  just  described  are  highly  time-consuming  and 
tend  to  give  an  illusion  of  certainty  where  such  certainty  does  not  exist. 
The  legislative  basis  of  many  clauses  of  the  by-laws  used  is  questionable. 

The  Commission  has  given  serious  consideration  to  the  requirement 
of  a  separate  development  power  to  be  granted  to  municipalities.  This 
power  would  have  to  be  exercised  within  the  context  of  the  official  plan,  but 
prior  to  the  enactment  of  specific  zoning  by-laws.  There  is  evidence 
of  a  need  to  be  able  to  prohibit  the  use  of  land  by  private  individuals 
within  a  municipality  or  some  areas  within  such  municipality  until  a 
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development  plan  can  be  worked  out  and,  also,  to  provide  for  the 
retention  of  certain  powers  in  council  or  some  other  body  over  the 
details  of  development.  The  major  difficulty  with  such  a  proposal  would 
be  that  such  sterilization  of  land  use  should  not  be  permitted  until 
after  public  hearings  to  consider  the  views  of  the  persons  who  would 
be  affected.  The  designation  of  the  areas  themselves  could  be  highly 
controversial.  Some  evidence  of  this  type  of  problem  has  been  seen  in  the 
application  of  section  22  of  The  Planning  Act  which  provides  for 
redevelopment  areas  under  public  auspices. 

In  the  private  sector  of  development,  such  a  scheme  might  have  the 
effect  of  introducing  three  levels  of  land  use  control:  (1)  the  official  plan 
(2)  the  zoning  by-laws  and  (3)  development  control.  The  Commission  is 
concerned  with  the  effect  of  the  third  level  of  control,  both  with  respect 
to  its  requirement  and  with  respect  to  the  time  consumed  by  public 
bodies  and  private  developers  in  processing  all  three  levels. 

There  appears  to  be  a  changing  attitude  towards  development 
throughout  Ontario.  This  is  illustrated  by  the  indicated  policy  of  the 
Government  of  Ontario  to  introduce  overall  planning  controls  through 
such  media  as  the  'Design  for  Development:  Toronto  Centred  Region', 
and  recent  decisions  and  statements  of  policy  affecting  transportation 
throughout  the  entire  Province.  It  is  obvious  that  all  of  these  matters  are 
interrelated. 

It  is  the  opinion  of  the  Commission  that  the  concept  of  The  Planning 
Act  as  it  relates  to  official  plans  is  that  such  plans  be  originated  by  local 
planning  boards,  then  dealt  with  by  the  councils  of  the  designated 
municipalities  and  then  approved  by  the  Minister  of  Municipal  Affairs. 
The  Planning  Act  does  not  confer  power  on  the  Government  of  Ontario 
to  institute  changes  in  official  plans  on  its  own  initiative. 

The  whole  concept  of  planning  and  development  in  Ontario  appears 
to  be  in  a  state  of  flux.  The  issues  that  are  being  given  serious 
consideration  relate  to  fundamental  operations  of  the  social  and 
economic  structure  of  the  Province  and  must,  of  necessity,  involve 
studies  and  advice  from  professional  planners,  architects,  economists, 
sociologists,  and  persons  engaged  in  municipal  affairs,  as  well  as  lawyers. 
Such  studies  should  be  similar  to  the  first  part  of  the  research  scheme 
contemplated  by  Professor  Milner  but  would  have  to  be  much  more 
comprehensive. 

Therefore  the  Commission  has  concluded  not  to  make  any  major 
recommendations  with  respect  to  overall  development  control,  nor  with 
respect  to  the  possible  creation  of  a  third  level  of  regulation,  until  such 
time  as  the  more  basic  political  and  philosophical  problems  are  resolved. 
It  is  obvious  that  the  study  of  an  overall  system  of  development  control 
for  the  Province  will  take  a  very  considerable  time  and  the  question 
perforce  arises,  whether  this  Commission  is  the  proper  body  to  undertake 
this  task. 

We  are  prepared,  however,  to  make  certain  recommendations 
respecting  practices  that  have  grown  up  within  the  existing  scheme  of 
legislation  and  which  may  be  implemented  pending  the  overall  review. 


CHAPTER  III 

ZONING  POWERS 


In  Chapter  I  of  this  Report  reference  is  made  to  various  private  bills 
introduced  into  the  Legislature  by  a  number  of  municipalities  to  assist  in 
the  regulation  of  development.  In  1971  a  private  bill  was  enacted  for  the 
City  of  London,  one  section  of  which  related  to  development  regulations. 
This  bill  affected  the  same  subject  matters  as  the  other  private  bills,  but  the 
method  of  dealing  with  them  was  somewhat  different. 

The  Commission  believes  there  is  an  urgent  need  to  legalize  and 
regulate  some  aspects  of  development  control.  All  municipalities  should 
have  the  same  authority  to  do  so,  subject  to  such  regulations  as  may 
be  deemed  appropriate. 

After  reviewing  the  various  private  bills  the  Commission  has  come 
to  the  conclusion  that  substantially,  the  powers  requested  therein  should 
be  granted  to  municipalities.  Such  special  development  control  powers 
should  be  uniform  but  should  not  be  granted  to  all  municipalities  in 
the  Province.  The  Commission  therefore  recommends  the  enactment  of 
the  draft  Bill  annexed  to  this  Report  as  Appendix  B. 

The  exercise  of  the  powers  should  be  restricted  to  those  munici- 
palities where  change  is  likely  to  take  place  and  where  competent  pro- 
fessional planning  personnel  and  procedures  are  available.  It  is  obvious 
that  the  Minister  of  Municipal  Affairs,  through  his  Department,  is  best 
able  to  determine  where  such  change  will  take  place  and  where  such 
planning  advice  and  control  is  available.  It  is  for  this  reason  that  the 
Commission  recommends  that  only  those  municipalities  that  are  desig- 
nated by  the  Minister  should  exercise  such  powers. 

The  Commission  has  also  concluded  that  these  special  powers  should 
be  dealt  with  as  part  of  the  existing  context  of  section  35  of  The 
Planning  Act.  Such  powers  could  then  be  included  as  part  of  a  zoning 
by-law  enacted  under  section  35  that  might  be  applicable  to  development, 
or  else  could  be  exercised  by  the  enactment  of  a  special  by-law  imposing 
regulations  upon  specific  areas  which  are  to  be  developed.  In  this 
manner,  the  present  powers  of  review  and  control  exercised  by  the 
Ontario  Municipal  Board  will  be  applicable  to  such  by-laws,  and  the 
by-laws  can  be  dealt  with  in  the  normal  manner  which  the  Board  now 
applies  to  other  zoning  by-laws. 

It  is  useful  to  comment  on  the  items  that  are  included  specifically 
in  the  suggested  draft  bill,  and  to  comment  upon  items  set  out  in  the 
private  bills,  as  illustrated  by  Appendix  A  to  this  Report,  that  have 
not  been  included  in  the  recommended  bill. 

1.     SPECIFIC  ITEMS  INCLUDED  IN  DRAFT  ACT 

(a)  Highway  Widenings — 

The  requirement  for  highway  widenings  in  relation  to  a  plan  of 
subdivision  is  authorized  at  present  under  subsection  (5)  of  section  33  of 
The  Planning  Act.    An  intensive  new  land  use  permitted  by  a  change  in 
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land  use  by-laws  may  create  a  greater  demand  upon  the  highway  system 
than  a  plan  of  subdivision.  Therefore,  such  a  requirement  should  be 
permitted  to  be  imposed  and  the  wording  that  has  been  suggested  is 
similar  to  that  set  out  in  subsection  (5)  of  section  33  of  the  Act. 

(b)  Access  Ramps — 

An  intensive  change  of  land  use  can  generate  considerable  road 
traffic.  There  is  no  basic  right  at  common  law  to  refuse  a  right  of  access 
to  a  public  highway.  Therefore,  specific  power  should  be  granted  to  permit 
regulation  of  such  access  ramps. 

(c)  Surfacing  of  Parking  Areas  and  Driveways — 

This  control  should  be  granted  to  provide  amenities  and  avoid  dust, 
mud  and  other  situations  and  is  complementary  to  the  existing  power 
under  section  35  dealing  with  the  control  of  external  design  of  buildings. 

(d)  Snow  Removal — 

This  power  is  needed  with  respect  to  large  apartment  complexes 
with  internal  roadway  systems,  as  well  as  shopping  centres  and  other 
major  parking  and  traffic  generating  areas  on  private  lands. 

(e)  Grading  of  Lands — 

The  common  law  provides  very  limited  rights  respecting  surface 
drainage  and  protection  for  adjacent  property  owners  from  change  of 
grades  on  abutting  properties.  Major  redevelopment  projects  often  cause 
considerable  drainage  problems  and  a  municipality  should  have  the 
power  to  regulate  them,  particularly  in  relation  to  drainage  onto  public 
highways.  In  addition,  developments  with  large  paved  areas  create  a 
much  faster  run-off  of  surface  water  which  can  overtax  the  storm  sewers  of 
the  municipality. 

(/)  Easements — 

Development  creates  problems  of  land  drainage  and  sanitary  sewer- 
age facilities.  In  most  cases,  these  services  can  be  handled  most 
economically  by  gravity  flow  and  so,  easements  over  private  lands  may 
be  required.  Other  utilities  are  not  so  limited  by  gravity  and  there  is 
not  the  same  need  for  easements. 

(g)  Floodlighting — 

Control  over  these  matters  is  of  considerable  importance  to  prevent 
major  annoyance  and  nuisance  to  adjacent  property  owners. 

(h)  Landscaping — 

This  is  to  provide  protection  to  adjacent  land  uses  and  to  provide  basic 
control  over  external  amenities  complementary  to  the  exterior  design  of 
buildings.  In  practice,  these  regulations  have  been  exercised,  although 
without  legal  basis. 
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(i)  Garbage  Vaults — 

This  disposal  of  garbage  and  other  refuse  from  high  density  develop- 
ments creates  serious  problems.  There  have  been  many  advances  in 
the  technique  of  garbage  disposal  and  most  municipalities  have  already 
imposed  regulations  upon  developers,  particularly  of  apartment  buildings. 
However,  this  control  has  been  of  questionable  legal  validity,  and  in  the 
case  of  many  shopping  centres  has  been  almost  non-existent. 

(;*)  Site  Plans — 

At  the  present  time,  site  plans  are  often  used,  but  as  previously 
stated,  without  good  legal  authority.  A  plan  is  a  better  method  of 
showing  the  development  than  is  an  endeavour  to  spell  out  every  detail 
in  the  by-law.  The  authority  to  require  the  submission  of  a  plan  for 
approval,  subject  to  the  safeguards  otherwise  set  out  in  the  draft  bill,  is 
a  necessity.  In  this  manner,  the  municipality  may  work  with  the 
developer  on  the  details  of  the  plan  and  agree  as  to  what  may  be 
developed  within  the  general  concept  of  the  regulations  set  out  in  the 
by-law.  If  agreement  is  reached,  there  is  no  requirement  for  outside 
authorities  to  be  involved.  If  agreement  is  not  reached,  provision  is 
made  for  the  Ontario  Municipal  Board  to  resolve  the  matter. 

(k)  General  Comments — 

In  order  to  enforce  the  affirmative  regulations  that  may  be  set  out  in 
a  by-law,  power  is  granted  to  the  municipality  under  section  2  of  the 
bill  (new  section  37  a  (3)),  to  undertake  such  works  in  the  case  of  default 
by  the  developer  and  to  prohibit  the  issuance  of  building  permits  until 
the  details  of  the  development  have  been  resolved  and  agreements  have 
been  entered  into  to  provide  the  required  services  and  other  matters. 

The  bill  provides  express  authority  for  municipalities  to  enter  into 
development  agreements  applicable  to  development  projects  covered  by  the 
by-law  and  provides  for  their  registration  against  the  land.  It  is  common 
for  lands  that  are  subject  to  development  proposals  to  be  sold  by  one 
owner  to  another  immediately  after  the  appropriate  zoning  has  been 
obtained.  There  are  many  different  reasons  for  this  but  it  is  obvious  that  for 
development  controls  to  be  effective,  they  must  be  enforceable  against 
the  subsequent  owners  of  the  land.  The  Commission  therefore  recommends 
that  these  agreements  be  registered  against  the  lands  and  be  binding 
upon  subsequent  owners. 

Provision  has  been  made  in  section  2  of  the  bill  (new  section  37  a  (6)), 
for  a  right  of  appeal  to  the  Ontario  Municipal  Board  in  the  event  of  a 
dispute  between  the  developer  and  the  municipality  as  to  the  details 
of  site  planning  or  the  development  agreement. 

The  applicable  provisions  of  section  35  of  The  Planning  Act, 
including  the  prior  legal  non-conforming  use  section,  have  been  made 
applicable  to  by-laws  passed  under  the  proposed  bill. 
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While  they  were  not  raised  directly  by  the  various  private  bills 
submitted  to  the  Legislature,  problems  have  come  to  the  attention 
of  the  Commission,  through  its  own  studies,  regarding  the  enforceability 
of  subdivision  agreements  under  the  provisions  of  section  33  of  The 
Planning  Act.  In  the  case  of  Regina  v.  York  Township,  Ex  Parte  125 
Varsity  Road  Limited,  [1960]  O.R.  238,  it  was  held  that  a  subdivision 
agreement  could  not  be  enforced  against  subsequent  owners  of  the 
property.  This  decision  was  affirmed  by  the  Court  of  Appeal  in  the  case 
of  Seabee  Homes  Limited  v.  Georgetown  et  al.,  [1962]  O.R.  621.  It  is  the 
Commission's  opinion  that  such  agreements  should  be  enforceable  against 
subsequent  owners  to  the  same  extent  that  the  development  provisions 
referred  to  in  the  draft  bill  may  be  enforced.  The  Commission  therefore 
recommends  an  amendment  to  section  33  of  The  Planning  Act  in 
this  regard. 

2.     SPECIFIC  ITEMS  NOT  INCLUDED  IN  DRAFT  ACT 

(a)  Sewerage  Facilities — 

The  provision  of  sanitary  sewerage  facilities  or  the  levy  of  monies  in 
connection  therewith  has  not  been  included  because  the  Commission 
is  of  the  opinion  that  section  359  of  The  Municipal  Act  (R.S.O.  1970, 
c.  284)  specificially  gives  all  municipalities  the  power  to  impose  a  levy  on 
special  types  of  buildings.  To  introduce  specific  monetary  levies  into 
by-laws  within  the  concept  of  section  35  of  The  Planing  Act  is 
unnecessary.    The  use  of  section  359  of  The  Municipal  Act  is  preferable. 

(b)  Public  Land  Dedication — 

The  dedication  of  lands  by  developers  of  apartment  buildings  or 
hotels  or  the  donation  of  money  to  provide  additional  park  space  in 
connection  with  such  developments  has  considerable  merit,  but  such  a 
dedication  or  levy  is  more  in  keeping  with  the  kind  of  levy  contemplated 
by  section  359  of  The  Municipal  Act.  It  would  be  preferable,  therefore, 
for  section  359  to  be  amended  to  extend  the  subject  matter  of  powers  which 
it  confers,  rather  than  to  include  such  power  within  a  by-law  contemplated 
in  Appendix  B.  The  Commission  recommends  that  section  359  be 
amended  accordingly. 

(c)  Garbage  Grinders — 

The  Commission  has  concluded  that  this  is  a  matter  which  can 
be  regulated  at  present  under  the  provisions  of  section  354  (1)  129  of 
The  Municipal  Act  and  there  is  no  need  to  include  it  in  Appendix  B. 


CHAPTER  IV 

SUMMARY  OF  RECOMMENDATIONS 

Set  out  below  is  a  summary  of  the  Commission's  recommendations. 
THE   NEED   FOR  DEVELOPMENT  CONTROL  —  CHAPTER   II 

The  Commission  recommends  that: 

1.  A  thorough  review  and  study  of  the  entire  process  of  planning 
in  Ontario,  including  a  review  of  the  function  of  official  plans 
and  zoning  by-laws,  should  be  undertaken  by  the  Province  of 
Ontario  with  the  assistance  of  professional  planners,  architects, 
economists,  sociologists,  and  persons  engaged  in  municipal 
affairs,  as  well  as  lawyers. 

2.  No  third  level  of  development  control  should  be  introduced 
into  the  existing  legislation  until  such  time  as  the  review 
recommended  in  Item  1  has  been  completed,  and  such  a  third 
level  should  be  employed  only  if  then  found  desirable. 

ZONING  POWERS  —  CHAPTER  III 

The  Commission  recommends  that : 

1.  The  Planning  Act,  R.S.O.  1970,  c.  349,  be  amended  as  set  out 
in  Appendix  B  hereto  to  give  limited  additional  powers  to  muni- 
cipalities designated  by  the  Minister  of  Municipal  Affairs  to 
place  certain  matters  dealing  with  development  within  the 
context  of  section  35  of  The  Planning  Act. 

2.  Section  359  of  The  Municipal  Act,  R.S.O.  1970,  c.  284,  be 
amended  to  empower  municipalities  to  enact  by-laws  levying 
money  for  park  land  purposes  upon  lands  developed  for  defined 
classes  of  buildings. 

CONCLUSION 

The  rate  of  change  in  contemporary  society  has  special  significance 
with  respect  to  the  matters  dealt  with  in  this  Report.  The  Commission 
makes  these  recommendations  believing  that  it  has  found  acceptable 
middle  ground  between  the  legitimate  rights  of  the  private  developer  and 
the  broader  concerns  of  the  public  benefit  through  the  processes  of 
government.  We  are  especially  indebted  in  the  formulation  of  these 
proposals  and  in  the  preparation  of  this  Report  to  D.  R.  Steele,  Esq., 
Q.C.,  of  McMaster,  Montgomery,  Toronto,  for  his  singular  contribution. 
His  knowledge  and  experience  in  this  particular  field  of  the  law  is  widely 
recognized  and  has  been  generously  shared. 
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All  of  which  is  respectfully  submitted, 


H.  ALLAN  LEAL, 

Chairman . 


JAMES  C.  McRUER, 

Commissioner. 


RICHARD  A.  BELL, 

Commissioner. 

W.  GIBSON  GRAY, 

Commissioner. 


September  28,  1971. 


WILLIAM  R.  POOLE, 

Commissioner. 
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APPENDIX  A 

EXTRACT  FROM  BILL  Pr  29  of  1968 

respecting  the 

CITY  OF  NIAGARA  FALLS 

15. — (1)  By-laws  may  be  passed  by  the  council  of  The 
Corporation  of  the  City  of  Niagara  Falls  for  requiring  the 
establishment,  construction,  preservation  and  maintenance  of 
the  following  facilities  or  any  of  them  within  the  City  of 
Niagara  Falls,  or  within  any  defined  area  or  areas  thereof,  as 
a  condition  precedent  to  the  development  or  redevelopment  of 
any  land,  and  for  regulating  and  controlling  the  maintenance 
and  use  of  such  facilities: 

1.  Subject  to  The  Highway  Traffic  Act,  access  ramps 
between  private  land  and  the  travelled  portion  of  a 
public  street,  lane  or  highway,  the  number,  location 
and  width  of  such  access  ramps  and  the  direction  of 
traffic  thereon. 

2.  The  grading  of  private  land  and  the  disposal  of  storm 
and  waste  water  from  such  land  and  from  any 
buildings  or  structures  erected  thereon. 

3.  The  floodlighting  of  any  buildings,  structures  and 
land. 

4.  Garbage  vaults,  central  garbage  storage  and  collec- 
tion areas,  and  other  facilities  and  enclosures  for 
storage  of  garbage. 

5.  The  surfacing  of  parking  areas  and  access  driveways. 

6.  Walls,  fences,  hedges  and  strip-planting  of  trees  or 
shrubs  to  provide  a  buffer  zone  between  lands  used 
for  different  purposes. 

(2)  For  the  purposes  of  subsections  3  and  4, 

(a)  "apartment  building"  means  a  building  or  part 
thereof  consisting  of  more  than  three  dwelling  units ; 

(b)  "dwelling  unit"  means  a  room  or  suite  of  rooms  occu- 
pied or  capable  of  being  occupied  as  an  independent 
and  separate  housekeeping  establishment; 

(c)  "motel"  and  "hotel"  mean  one  building  or  two  or 
more  connected  or  detached  buildings  used  mainly 
for   the   purpose   of   catering    to    the    needs   of   the 
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travelling  public  by  providing  sleeping  accommoda- 
tion and  which  may  or  may  not  supply  food  and 
include  any  inn,  public  house,  motor  court  and  auto 
court  but  do  not  include  premises  commonly  known 
as  boarding  houses,  rooming  houses  and  tourists 
homes. 

(3)  Where  land  is  being  developed  or  redeveloped  to  permit 
the  erection  or  use  of  buildings  for  the  purpose  of  apartment 
buildings,  motels  or  hotels,  the  council  of  The  Corporation 
of  the  City  of  Niagara  Falls  has  the  same  powers  with  respect 
to  the  passing  of  a  by-law  under  subsection  1  to  impose  the 
conditions  referred  to  in  subsections  5  and  8  of  section  28  of 
The  Planning  Act,  as  a  committee  of  adjustment  has  under 
subsection  9a  of  section  32b  of  the  said  Act,  to  impose  such 
conditions  with  respect  to  the  granting  of  a  consent. 

(4)  Such  by-laws  may, 

(a)  provide  that,  without  cost,  easements  necessary  for 
the  maintenance  and  improvement  of  any  existing 
watercourses,  ditches  and  land  drainage  works 
situated  on  the  land  to  be  developed  or  redeveloped 
shall  be  conveyed  to  The  Corporation  of  the  City  of 
Niagara  Falls; 

(b)  prohibit  the  issuance  of  building  permits  until, 

(i)  all  requirements  of  the  by-laws  have  been  met, 

(ii)  site  plans  have  been  submitted  to  and 
approved  by  the  Corporation,  and 

(iii)  in  the  case  of  apartment  buildings,  motels 
and  hotels,  all  conditions  imposed  pursuant 
to  subsection  2  have  been  fulfilled ; 

(c)  prohibit  the  installation,  maintenance  and  use  of, 

(i)  facilities  for  the  floodlighting  of  any  buildings, 
structures  and  land,  and 

(ii)  garbage  grinders  and  other  types  of  garbage 
disposal  units  which  are  connected  directly  or 
indirectly  to  or  have  an  outlet  in  any  sewer, 
sewer  system  or  sewage  works  of  the  Cor- 
poration ; 

(d)  provide  that  all  works  required  by  the  by-laws  or 
of  any  nature  incidental  or  necessary  to  the  develop- 
ment or  redevelopment  shall  be  carried  out  by  the 
owner  of  the  land  being  developed  or  redeveloped 
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at  his  risk  and  expense  and  where  such  works  are 
on  a  road  allowance,  to  the  satisfaction  of  the  Cor- 
poration. 

(5)  Such  by-laws  may  provide  that, 

(a)  the  construction  and  maintenance  of  any  works, 
including  curbs,  pavements,  plantings  and  other  im- 
provements, shall  at  all  times  be  at  the  sole  risk 
and  expense  of  the  owner  of  the  land  being  developed 
or  redeveloped  and  in  default  of  such  owner  perform- 
ing any  such  work  of  construction  or  maintenance, 
the  same  may  be  performed  by  the  Corporation  at 
the  expense  of  such  owner; 

(b)  any  loss,  costs  and  damages  which  the  Corporation 
may  suffer,  be  at  or  be  put  to  for  or  by  reason  or 
on  account  of  the  construction,  maintenance  or 
existence  of  any  such  works,  shall  constitute  a  first 
lien  or  charge  upon  such  land  and  shall  be  collectible 
in  the  same  manner  and  with  the  same  remedies  as 
provided  by  The  Assessment  Act  and  The  Department 
of  Municipal  Affairs  Act  for  the  collection  of  real 
property  taxes. 

(6)  The  following  provisions  apply,  mutatis  mutandis,  to  any 
by-law  passed  under  this  section: 

1.  Section  30  of  The  Planning  Act,  except  subsections 

1,  2,  4,  6,  7,  8,  18,  26,  27,  28  and  29  thereof. 

2.  Section  326  of  The  Planning  Act,  except  subsections 

2,  2a,  9a,  9b  and  19  thereof. 

3.  Part  XXI  of  The  Municipal  Act,  except  section  485 
thereof. 
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APPENDIX  B 

BILL  00  1971-72 

An  Act  to  amend  The  Planning  Act 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of   the   Province  of  Ontario, 
enacts  as  follows: 

1.  Subsection   6   of   section   33   of    The  Planning   Act   is  f-f$ •  s197^- 
amended  by  adding  at  the  end  thereof  "and  such  agreements  subs.  6, 

-r  ©  ©  amended 

may  be  registered  against  the  land  and  the  municipality  shall 
be  entitled  to  enforce  the  provisions  thereof  against  the 
owner  and,  subject  to  the  provisions  of  The  Registry  Act,  any 
and  all  subsequent  owners  of  the  land",  so  that  the  subsection 
shall  read  as  follows: 

(6)  Every  municipality  may  enter  into  agreements  im-  fj^mlnts 
posed  as  a  condition  to  the  approval  of  a  plan  of 
subdivision  and  such  agreements  may  be  registered 
against  the  land  and  the  municipality  shall  be 
entitled  to  enforce  the  provisions  thereof  against 
the  owner  and,  subject  to  the  provisions  of  The 
Registry  Act,  any  and  all  subsequent  owners  of  the 
land. 

2.  The  Planning  Act  is  amended  by  adding  thereto  the  ^409 ' 1970' 
following  section : 

37a. — (1)  The   Minister   may   designate   the   whole   of   a^-fj0-1970, 
municipality  or  one  or  more  areas  within  a  munici-  amended 
pality  to  which  the  provisions  of  this  section  shall 
apply. 

(2)  As  a  condition  of  development  or  redevelopment  of S^mntster 
land,  buildings  or  structures  within  a  municipality 
or  any  area  or  areas  thereof  designated  by  the 
Minister  under  subsection  1,  the  council  of  such 
municipality  may  include  provisions  applicable  to 
specified  lands  in  by-laws  passed  under  section  35  or 
may  pass  special  by-laws,  prohibiting,  requiring  or 
regulating  the  provision,  establishment,  construction, 
maintenance  or  use  of  the  following  facilities  and 
matters  or  any  of  them : 

1 .  The  widening  of  highways  that  abut  upon  p£JJe£  t°AWB 
land  that  is  the  subject-matter  of  a  change 
of  land  use  in  such  by-law  and  the  provision 
that  land,  other  than  land  occupied  by  build- 
ings and  structures,  shall  be  dedicated  to 
provide  for  such  widening  of  highways. 
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R'fo?'  197°'  ^'  Subject    to    The    Public    Transportation    and 

Highway  Improvement  Act,  access  to  and  from 
the  land  and  any  highway  that  abuts  thereon 
and  the  construction  of  access  ramps  and  curb- 
ings  including  the  number,  location,  height 
and  width  of  such  access  ramps  and  the  direc- 
tion of  traffic  thereon. 

3.  Off-street  vehicular  parking  and  loading  areas 
and  the  surfacing  thereof  and  surfacing  of 
access  driveways. 

4.  The  removal  of  snow  from  driveways,  parking 
areas  and  walkways. 

5.  The  grading  or  change  in  elevation  or  contour 
of  private  land  and  the  disposal  of  storm, 
surface  and  waste  water  from  such  land  and 
from  any  buildings  or  structures  erected 
thereon. 

6.  The  conveyance,  without  cost,  to  the  munici- 
pality of  easements  necessary  for  the  construc- 
tion, maintenance  or  improvement  of  any 
existing  or  newly  required  watercourses,  ditches 
and  land  drainage  works  or  for  the  construc- 
tion, maintenance  or  improvement  of  sanitary 
sewerage  facilities  situated  on  the  land  or 
adjacent  thereto. 

7.  The  floodlighting  of  any  buildings,  structures 
or  land. 

8.  Walls,  fences,  hedges  and  planting  of  trees  or 
shrubs  to  provide  adequate  landscaping  of  the 
lands  or  protection   to   adjoining  lands. 

9.  Vaults,  central  storage  and  collection  areas  and 
other  facilities  and  enclosures  for  the  storage 
of  garbage  and  other  wastes. 

10.  The  submission  by  the  owner  to  the  munici- 
pality for  approval  of  a  plan  or  plans  showing 
the  location  of  the  buildings,  structures  and 
other  matters  required  under  this  subsection. 

ofrbVi-ia°wS  (3)  ^  by-law  passed  under  the  provisions  of  subsection  2 

may, 

(a)  provide  that  all  works  required  by  the  by-law 
shall  be  carried  out  and  maintained  by  the 
owner  of  the  land  at  his  risk  and  expense  and 
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to  the  satisfaction  of  the  municipality,  and 
that  in  default  of  such  owner  carrying  out  or 
maintaining  any  such  works,  after  notice  to 
the  owner,  the  same  may  be  carried  out  or 
maintained  by  the  municipality  at  the  ex- 
pense of  the  owner  and,  for  such  purpose,  the 
municipality  shall  have  the  right  of  access  to 
the  lands; 

(b)  provide  that  any  expense,  costs  and  damages 
which  the  municipality  may  be  put  to  or  suffer 
for  or  by  reason  of,  or  on  account  of,  the 
performance  of  any  such  works  may  be  re- 
covered in  action  in  any  court  of  competent 
jurisdiction,  or  that  the  council  of  the  munici- 
pality may  direct  that  the  same  be  added  by 
the  clerk  of  the  municipality  to  the  collector's 
roll  and  collected  in  like  manner  as  municipal 
taxes;  and 

(c)  prohibit  the  issuance  of  building  permits  until 
the  plans  referred  to  in  paragraph  10  of  sub- 
section 2  have  been  approved  and  until  the 
agreements  referred  to  in  subsection  4  have 
been  entered  into. 

(4)  Where  a  by-law  has  been  passed  under  the  provisions  Agreements 
of  subsection  2,  the  municipality  may  require  that  the 

owner  of  the  land  shall  enter  into  one  or  more  agree- 
ments with  the  municipality  dealing  with  the 
matters  referred  to  in  subsection  2. 

(5)  A  municipality,  the  whole  or  part  of  which  has  been Idem 
designated  by  the  Minister  under  subsection  1,  may 
enter  into  agreements  referred  to  in  subsection  4 
and  such  agreements  may  be  registered  against  the 
land  and  the  municipality  shall  be  entitled  to  enforce 
the  provisions  thereof  against  the  owner  and,  subject 

to  the  provisions  of  The  Registry  Act,  any  and  all ^|^  1970' 
subsequent  owners  of  the  land. 

(6)  Where  the  municipality  fails  to  approve  the  plan  Jpj5eBal  t0 
referred  to  in  paragraph   10  of  subsection  2  within 
thirty  days  of  it  having  been  submitted  to  it   by 

the  owner  or  where  the  owner  of  the  land  is  not 
satisfied  as  to  the  terms  of  the  agreement  referred 
to  in  subsection  4  or  where  the  municipality  has 
refused  to  enter  into  such  an  agreement  with  the 
owner,  the  owner  of  the  land  may  require  the  plans 
or  agreement  to  be  referred  to  the  Municipal  Board 
by  written  notice  to  the  secretary  of  the  Board  and 
to  the  clerk  of  the  municipality  and  the  Board  shall 


30 


then  hear  and  determine  the  question  as  to  the 
suitability  of  the  plans  or  the  provisions  of  the 
agreement  and  the  Board  shall  have  power  to  settle 
and  determine  the  details  of  the  plan  and  approve 
the  same,  and  settle  and  determine  the  provisions 
of  the  agreement  and  direct  that  the  municipality 
enter  into  such  agreement  and  the  decision  of  the 
Board  shall  be  final. 


Application 
of  s.  35 


(7)  The  provisions  of  section  35  of  The  Planning  Act, 
except  subsections  1,  2,  4,  6,  8,  21,  29,  30,  31  and  32 
apply  mutatis  mutandis  to  any  by-law  under  this 
section. 


commence-        3#  This  Act  comes  into  force  on  the  day  it  receives  Royal 


ment 


Assent. 


short  title         4#  Jhjs  Act  may  be  cited  as  The  Planning  Amendment  Act, 
1971-72. 


